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Fecleral Communications COII1IIIiIIion
Washington, D.C. 20554

April 15, 1996

DOCKET FILE copy ORIGINAL

Re: IB Docket No. 95-59, PreMlption ofLocal Zoning Regulation of
Satellite Earth Stations, FCC 96-78

Dear Panel Members:

This finn hu nMewed the propoIeCl ...dedon ....... the restriction of
satellite dishes (the "Proposed K.JlatiOll") draAed by the Federal Communications
Commission (the "FCC"). Our firm hu been i1lvoMId with the r..".mation of
community associations for over 2S yean IftCl has repreMRtod countless associations
across the country. As a firm which practices in the field ofreal estate law, with an
emphasis on community auociation matters, we are troubled by the potential
ramifications ofcertain aspects oftile Proposed Regulation as presently written.

We understand that the Propoaed Replation states, "no restrictive
covenant, encumbrance, homeowners' UIOCiation rule, or other nongovernmental
restriction shall be enforceable to the extent that it impairs a viewer's ability to receive
video programming services over a satellite antenna leu than one meter in diameter. "
Our primary concern with tile Pr()fOMld~ is tIM portion whid1 states that a
restriction shall not be enforceable if it "impairs a vif:werls ability to receive video
prognunming services." The word "impairs" is ambiguous and is susceptible to varied
interpretations.

We are concerned that community associations would find the proposed
regulation ambiguous and would be uncertaiD as to the manner in which to draft
community regulations or amend governance documents that comply with the
regulation and protect the aesthetic standards that exist within their community.

We are also concerned that because the proposed regulation is ambiguous,
courts would apply the ropIation in a broad muner. Ifthat were the case, the
regulation would effectively make unenforceable any restriction upon satellite antenna
that have a diameter ofless than one meter.
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tMcIenced by the fact that one feature
inherent in community UIOCiation goVfllllllCe is the commu.nity usociation's ability to
provide assurances to its members that the stIDdard8 ofIeIthetics and conduct that
existed in the community wMn the bomeoWl*' purcIIl..dhis ltome will be the standard
that exists in perpetuity, uDleM by lDIjority vote, tile home OWllfllfS decide to change the
standard. A home owner, by purchasing a home that is subject to community
association governance, demoR8trates that he deIires such usurances. Denying a
community association's ability to .'Iate the stIDdard8 that exist throughout the
COIIIIIIUIIity coatraveMI the cIeIIlonstrated inttut of the purchuer and denies the
purchaser's right to protecied aesthetic SWldatds, whidt includes the right hot to see
satellite antennas located upon neighboring' yards.

Over the lut several years, courts have considered numerous cases related
to the enforceability ofrestrictions rejJarding satellite antennas. Courts have routinely
based their decisions upon whether the restriction wu reuonable. For example, in
Portola Hills Community AM'n v. J... 5 Cal.llptr.2d 580 (Cal.App. 4 Dist. 1992),
the court held that a community association's complete ban on the installation of
satellite dishes wu rmreaMJlltlble and, therefore, unenforceable beCause the satellite
dish in question was not visible to other residents or the public. When there has been
no evidence that an association exercised its discretion in an unreasonable, arbitrary, or
capriciOlJS manner, courts have upheld restrictions on satellite antenna. Killearn Acres
Homeowners Ass'n v, K.eeDr. 595 So.2d 1019 (FIa.App. 1 Dist. 1992), Willow Creek
Homeowners Ass'nNo, 3 V. Ywet Civil Action No. 85CV291, Division 4, District
Court, Arapahoe County, Colorado (March 5, 1985).

Courts also have considered the issue ofwhether restrictions on satellite
dishes implicate First .AntendIMnt protections. In I ...v, We at Mjpign BIY
n..MI«S Auociation, IDe.. 655 So.2d 144, (Fla.App. 4 Dist. 1995), the court held
that the right to,""l\.•.~" diIib. DOt a "........" right _ ~ore,

restrictive covenants prohibiting satellite dishes were to be accorded a strong
presumption ofvalidity.

Taking a more moderate approach, the court in Willow Creek stated:

A covenant which prevented any antenna for reception of
transmitted sipals would be such a broad infringement on a
person's right to receive communications that it would not be
constitutionally permissible. However, a contractua1 restriction
that attempts to balance that iJldividuaJ's rights to receive
communications with other homeowners' contractual rights to
an aesthetically harmonious neighborhood is not as broad.
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The WiIow CreIk court IMlId that the property owners. who had failed to pursue
sugestions by the ISIOCiation. which would have allowed tt.n to receive satellite
sipals, while protecting other home owners' riPts. were on notice of the restriction and
had entered into a voluntary contract. The court's hoIdinI indicates that it gave
consideration to the fact that there were methods by which the home owners could
receive electronic communications which would not infiinge on the rights ofother home
owners.

AI~ law ...... courts have ..........ociaIUo...... to enforce
reItrictions when theII~ ..d_their authority in a reuoRIble manner. We,
thenlore•••• thIt~ stlndwds fur the IimdItion upon an usociation
board's authority to eJItbrce restrictions on satellite __ are the stIIldards by which
boards are typically judpd and the standards which the courts have articulated with
respect to satellite antenna: the business judgment role and the role ofreasonableness.

The business judplent rule. in esaence. requires that a board act within the
scope ofits governing documents and with good faith to further the interests ofthe
usociation, while the rule ofreuoDibIeneu requires that a board limit its actions to
those reasonably related to the usociation's IJUI'P<*S and to thole that are reasonable in
scope. Implementation ofsuch a standard gives the auociation the discretion to
implement restrictions which are in accordance with the standards existing throughout
the community. thereby. protecting the expectations and rights ofhome owners.

We recommend the following as an alternative to the Proposed Regulation:

So long as video prOJP'll1U1'ing services are otherwise
unavailable to a viewer, no restrictive covenant, encumbrance.
homeowners' usociation rule. or other nolllovemmental
restridioa wtIidt it utIiInrily zpplld. wIIidl is not. reuoII8bly
,... to purpoIeS of the eatity~ such restriction, or
which unreuonIbIy impinges upon a viewer's ability to receive
videopr~ services over a sateHite antenna less than
one meter in diameter shall be enforceable.

While the alternative guarantees that no restriction will impede a viewer from receiving
available video programming, it provides more protections to the contractual rights and
expectations upon which home owners rely than does the Proposed Resulation. It also
provides·direction to home owners associations when drafting community governance
documents and to courts when applying the FCC regulation.

Again, in light ofthe above. and other potential concerns. we would strongly
suggest that the FCC give due consideration to the comments ofhome owners
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associations, members ofthe fell estate bar, and other interested parties. Please let us
know ifwe can be of_stance.

Sincerely,

O~rJOI7
Anthony W. Oxley
Hyatt & Stubblefield, P.C.

1JIIt&ILLMILtr. Re PftlpcMed T"'.alloUlticeticas
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Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, NW, Room 222
Washington, DC 20554

wtKETm COpy ORIGINAL

Re: Preemption of Local Zoning Regulation of Satellite Earth Stations, IB Socket No. 95-59

Dear Mr. Caton:

We write in response to the FCC's Report and Order and Further Notice of Proposed Rulemaking released
on March II, 1996, regarding preemption of certain local regulation of satellite earth station antennas, and
proposing to prohibit enforcement of nongovernmental restrictions on such antennas that are less than one
meter in diameter (the FNPRM"). We enclose six (6) copies of this letter, in addition to this original.

Oak Park South is in the residential real estate business. We manage 224 apartment units in Agoura, Ca.

Weare concerned that the proposed rule prohibiting enforcement of nongovernmental restrictions will
adversely affect the conduct of our business without justification and needlessly raise additional legal
issues. We question whether the Commission has the authority to require us to allow the physical invasion
of our property. We must retain the authority to control the user of our property, for several reasons.

First, the FNPRM incorrectly states that "nongovernmental restrictions would appear to be directed to
aesthetic considerations." Aesthetic considerations are not trivial - the appearance of a building directly
affects its marketability. Most people prefer to live in attractive communities, and the sight of hundreds of
satellite antennas bolted to the outside walls and railing of apartment units would be extremely unappealing
to present and future residents. Aesthetic considerations have definite economic ramifications.

Second, the weight or wind resistance of a satellite and the quality of installation may create maintenance
problems and - more importantly - a hazard to the safety of residents, building employees, and passers-by.
Damage to the property caused by water seepage into the building interior, corrosion of metal mounts, or
weakening of concrete could lead to safety hazards and very costly maintenance and repair.

Third, the technical limitations of satellite technology create problems because all of our residents may not
be able to receive certain services. It is our understanding that satellites are only positioned in certain areas,
thus limiting access.

In conclusion, we urge the FCC to avoid interfering in our relationships with our residents. All of the
potential problems we cite will adversely affect the safety and security of our property as well as our
bottom line and our property rights. Thank you for your attention to our concerns.

~{);J~
Property Manager

---_.__.__ ... _--- ._----_.._---

5325 Oak Park Lane, Aeoura, California 91301 • (818) 7fJ7-7743
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.?;fr. Cattm :
1 am writing to asi. ymt to stop anpre~tionTltk ofCoca{ztmi?IfJ
ref1ll£ations ofsateaite tlulies.

1 Cltrrentfy m41141fJe jv.st 'IU'Ilfer 200~tunits- 93 at a ctnfllJ'.'kx 47'tIf
tlie ot,"s aTe scatteredt~r01l8~out OIIr city in 2-25 units. 1 can teUyOll

w~tpro6fems tMsf s4tetlite alSMs Ca1Ue-ftOt only tfo tftey Cooi tacky if
tliey are u'l'Ulb£e. to be J'UI£edin a suu yard; 6ut tliey interfere witft otlier
peop{e's commvnkatitms.
IVe Iiadnot only roof~efr(1fft, permittiftH one c(ml.J'any to Cocate a
satellite tlU~ on a roof, MIt tlie resulting water~ meant
re-ttteipointing a 3 story £wici walL 1 ask tlie cotftJJ4nies to provuu me
witfi. an i1tS1trance certifi£ate anawortman's comp num.6er- tliey dim't
ful.ve a C{lU 'What 1 am asimg for.
{iiving t~se C(1fft,J147tleS a pee1ftptitm wO'llflfbe giving t~m a Cu:ense to
di!stroy tlie good foois of tfte property, ignore iftSVTa1lCe awfCoca,{city
retptirem.ents and interfere witfi. a 7U!¥J'ftors ability to earn a riving. 1 do
not see anypubfk goodarising from t~ispreemption.

,- . '" ec'd aNo. 01 c.ople." r· \ '_--
UstABCDE

._----------


